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Ethics Training for Special
Government Employees




What is a Special Government Ethics (SGE)?

 The SGE category was created by Congress as a way to apply an important, but limited set of
conflict of interest requirements to a group of individuals who provide important, but limited,
service to the Government.

e SGEs provide temporary service to the Government (not to exceed 130 days during any period of
365 consecutive days with or without compensation). SGEs are often recruited because they
provide outside expertise or perspectives that might be unavailable among an agency's regular
employees. SGEs are generally used as advisory committee members, individual experts or
consultants. However, some SGEs serve on Boards or Commissions and are brought on as per
applicable statute. (See 18 U.S.C. 202(a) for more information. Link to text of 18 U.S.C. 202)

e |If an agency designates you as an SGE, but you unexpectedly serve more than 130 days during
365 consecutive days, you'll still be an SGE for the remainder of that period. But, during the next
365-day period, the agency should reevaluate whether you should still be designated as an SGE.


http://uscode.house.gov/view.xhtml?path=/prelim@title18/part1/chapter11&edition=prelim

Counting the
Days as an
SGE

You might be wondering exactly how a "day" is counted. This
is especially important for SGEs who serve on more than
one advisory committee, work at more than one agency as
an SGE, or perform Government work outside of their usual
SGE working day (e.g., doing committee "homework").

Generally speaking, any day on which you perform any work
for the Government for which you are compensated should
be counted as a day, regardless of the amount of time
worked that day or the nature of the services.

However, uncompensated activities limited to strictly
administrative matters, uncompensated brief
communications, and uncompensated brief periods of
reading or other preparation performed at a setting away
from a Government workplace, need not be counted.

For more information, see "Counting Days of Service for
Special Government Employees" from the Office of
Government Ethics.



https://www2.oge.gov/Web/OGE.nsf/All%20Documents/21D0D21376C5C35385257E96005FBE43/$FILE/038294db9e674bee8b2eb1e9d66371944.pdf?open

A Couple of
Common
Questions

e There are two fairly common questions that you

might be wondering about:

Do the ethics rules apply to you if you receive no
pay from the Government? Answer: Yes they do.
The definition of an SGE includes those who serve
"without compensation.”

Do the ethics rules apply on days when you
perform no Government services? Answer: Yes they
do. They apply equally on days you serve the
Government and on days you don't. Where the
Government hasn't used your services for some
time, but hasn't specified a termination date in your
appointment or otherwise, you might wonder if you
remain an SGE. In this case, you'll want to contact
your agency's ethics officials for a resolution



The Bottom Line: You ARE 3
Government Employee

 The most important point to emphasize is that SGEs ARE
Government employees, for purposes of the conflict of interest laws
and ethics rules. It's crucial to distinguish SGEs both from Regular
Government Employees (RGEs) and from individuals who are not
Government employees at all (e.g., "interest group representatives"”
serving on advisory groups, or independent contractors).

* These distinctions are important because SGEs are subject to less
restrictive conflict of interest requirements and ethics rules than
RGEs, but are subject to more restrictive requirements than non-

employees, who generally are not covered by the conflict of interest
laws at all.

* Now, let's take a look at one of your obligations as an SGE:
completing your financial disclosure report.




Financial Disclosure: Why?

e Public service is a public trust.

* |n order to protect that public trust, it's necessary to
ensure that Government employees uphold the highest
ethical standards.

e One of the ways this can be accomplished is by
collecting financial disclosure information from
Government employees and reviewing it to identify any
potential conflicts of interest.

e Let's examine what we mean by financial disclosure...



Requirement
for Filing

e As a general rule, all SGEs must file either a public or

confidential financial disclosure report.

Confidential Reporting: Any SGE not required to file
a public financial disclosure report must file a
confidential financial disclosure report. Most SGEs
file a confidential financial disclosure report which is
not available to the public. (Link to 5 C.F.R.
2634.904(b) for more information)

Public Reporting: SGEs file a public financial
disclosure report if they perform (or are expected to
perform) the duties of their office for more than 60
days in a calendar year AND are paid at least the
equivalent of 120% of the minimum rate of basic
pay for GS-15 of the General Schedule. (Link to 5
C.F.R. 2634.202(c) for more information).



https://www.ecfr.gov/cgi-bin/text-idx?SID=997eb3f526bbc8facd84888c0f088496&node=5:3.0.10.10.8.9.50.4&rgn=div8
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=694e8be467bc9e0537c369be278adab6&mc=true&n=pt5.3.2634&r=PART&ty=HTML#se5.3.2634_1202

How to Report

Your

Oi

Cinancial

sclosure

 If you file a public report: You will be using the
OGE Form 278e (Public Financial Disclosure
Report).

* You are also required to file an OGE Form 278-T
(Periodic Transaction Report) for certain
reportable transactions.

e Your Agency may also require that you file this
form in Integrity, an electronic financial
disclosure system created by the U.S. Office of
Government Ethics.

e Submit the completed report to the appropriate
ethics official within your agency (not to OGE)
using the FDonline or Integrity system.


https://www2.oge.gov/Web/278eGuide.nsf/OGE%20Form%20278-T?openview
https://www2.oge.gov/web/oge.nsf/Resources/Integrity

How to Report

Your

Oi

Cinancial

sclosure

* If you file a confidential report: You must initially submit

a New Entrant OGE Form 450 as part of your
appointment. You will then annually file another New
Entrant OGE Form 450 when you renew your
appointment. As always, check with your USDA ethics
officials at https://www.ethics.usda.gov/advisor.htm to
find out which form you must submit.

e The OGE Form 450 filing link will be sent to you once your

USDA Ethics official has been notified of your
appointment.

Submit the completed report to the appropriate ethics
official within your agency (not to OGE) using the
FDonline system. [Note: USDA does not accept paper
versions or other electronic versions of the financial
disclosure report. Forms must be submitted using the
FDonline system.]


https://www.ethics.usda.gov/advisor.htm

e What kind of information is reported in a
financial disclosure form? The format and
information requested differs somewhat,
depending on the form that you must complete.
But in general, you'll provide information for
such areas as:

Re p O rt e Assets
Contents e Income

e Liabilities

e Agreements/Arrangements

e QOutside positions
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So, what happens AFTER you file your
financial disclosure form?

After you submit your form, your agency's
ethics officials will review it for completeness
and conflicts. If the form is complete and
accurate and doesn't disclose any conflicts of
interest, they will sign your form.



What Else

Happen?

It's possible that you might get some follow-up questions
from your ethics officials concerning your form.

Many of these questions have to do with the need for
additional information. Sometimes it's simply because you
left a checkbox blank, which is why it's important to make
sure you fill out the form completely.

Other questions may be more complex. Remember that your
ethics officials are going to be reviewing your form and will
take into consideration your duties and position in order to
determine whether you have any conflicts of interest.

In any event, it's important to remember that the entire
purpose of collecting and analyzing the information is to
ensure that SGEs meet the highest ethical standards.

Now, let's sum up what we learned in the "Financial
Disclosure" section...



* In this section on "Financial Disclosure,"
you learned about:

 Requirements for financial disclosure

e Why it's important to file a financial
disclosure form

S * The types of information that you'll be

U l I l l I l ry asked to disclose

 What happens after you fill out your
form

e So, let's test your new knowledge with a
brief quiz...




Quiz #1:

e Let's say that you are being appointed as an SGE on a
committee under the Federal Advisory Committee Act
(FACA). You serve without pay and the committee meets

3 days/year.

Question

e Do you have to file a financial disclosure report?




* It really doesn't matter if you receive compensation for
_ your work as an SGE or whether you waive that

compensation.

QU iZ # 1 : e The ethics officials in your agency need to determine if
] there are any ethics issues that arise from your financial
An SWer - Y ES interests. In order to do that, they need the information

that you provide on your financial disclosure form
(which is why it's vital to fill out the form completely and
accurately).

Now, let's examine the area of "conflict of interest."



Conflict of Interest

e One of the most important purposes of the ethics
rules and laws is to help employees avoid conflicts of
interest. Agency officials regularly deal with conflict
of interest statutes found in Chapter 11, Title 18 of
the United States Code (sometimes abbreviated as
U.S.C.). Many of these statutes make at least some
special provision for the treatment of SGEs.

e Let's first examine one of the most important: 18
U.S.C. 208 (financial conflicts of interest)




18 U.S.
Fi

Con

|

C. 208:
nancial
licts of
nterest

This statute prohibits all employees (including SGEs) from
participating in any particular Government matter that will have a
direct and predictable effect on their financial interests. It also
prohibits employees from acting in Government matters that will
affect the financial interests of others with whom they have certain
relationships. These relationships are:

Spouse
Minor child
General partner

Organization which the individual serves as officer, director, trustee,
general partner or employee

Person or organization with which the employee is negotiating or
has an arrangement concerning prospective employment.

Because SGEs typically have substantial outside employment and
other interests which are often related to the subject areas for
which the Government desires their services, issues under section
208 frequently arise. (Link to 18 U.S.C. 208)



https://www.gpo.gov/fdsys/pkg/USCODE-2012-title18/html/USCODE-2012-title18-partI-chap11-sec208.htm

A Bit More
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A conflict of interest can come up in many different ways.
For example, you may have a conflict because of your
interests in:

Stocks
Bonds

Interests through ownership, partnership, LLC (limited
liability corporations), etc.

Consulting arrangements
Grants, contracts
Employment

You get the idea...anything that can financially impact you or
the interests of others with whom you have a certain
relationship. There are certain waivers and exceptions to 18
U.S.C. 208, which we'll examine shortly. But first, let's look at
what we mean by the term "particular matter."



De

‘inition of

Particular
Matter

e The term "particular matter" includes deliberations,

decisions, or actions that are focused upon the
interests of specific persons or entities or an
identifiable class of persons or entities. The
Government interprets this term broadly.

A particular matter does not extend to broad policy
options or considerations directed toward the
interest of a large and diverse group of people. A
particular matter may involve specific parties (e.g., a
contract, grant or case in litigation) or it may be a
particular matter of general applicability that is
focused on the interests of a discrete and
identifiable class of persons (such as an industry).

e These distinctions can be very important. Here's

why...



Exception for Particular Matter of General
Applicability

This distinction between a particular matter of general applicability and those that involve specific parties can be
important for those SGEs serving on FACA (Federal Advisory Committee Act) committees. These SGEs are covered
by certain exceptions from section 208. The most significant of these is 5 C.F.R. 2640.203(g) which permits SGEs
serving on FACA committees to participate in particular matters of general applicability where the disqualifying
financial interest arises from the SGE's non-Federal employment or prospective employment. (Link to 5 C.F.R.
2640.203(g) for more information)

This exception is subject to several important limitations:

the matter cannot have a "special or distinct effect" on either the SGE or the SGE's non-Federal employer, other
than as part of a class and;

the exception does not cover interests arising from the ownership of stock or other financial interests in the
employer or prospective employer, and;

the non-Federal employment must involve an actual employee/employer relationship as opposed to an
independent contractor (such as certain consulting positions).


https://www.ecfr.gov/cgi-bin/text-idx?SID=2e40ff1535d207966d877f13f554ce11&mc=true&node=pt5.3.2640&rgn=div5#se5.3.2640_1203

Other Exceptions

* You may be granted an individual waiver where the official responsible for your appointment certifies that your
financial interest in the particular matter or matters is not so substantial as to be deemed likely to affect the
integrity of the services which the Government may expect of you. (Link to 18 U.S.C. 208(b)(1) for more
information).

e Additional exception if you serve on a FACA committee: You may also be granted an individual waiver where the
official responsible for your appointment certifies in writing that the need for your services outweighs the potential
for a conflict of interest posed by the financial interest involved. (Link to 18 U.S.C. 208(b)(3) for more information).

e Additional exception not specific to SGEs, but which may be helpful: You are permitted to participate in a
particular matter affecting one campus of a multi-campus institution of higher education, where the disqualifying
financial interest arises from your employment with a separate campus of the same institution, provided that you
don't have multi-campus responsibilities at the institution. In other words, you may participate in particular
matters (e.g., grants, contracts) that affect the financial interest of another campus in the same university system
where you are employed. (Link to 5 C.F.R. 2640.203(c) for more information).



https://www.gpo.gov/fdsys/pkg/USCODE-2012-title18/html/USCODE-2012-title18-partI-chap11-sec208.htm
https://www.gpo.gov/fdsys/pkg/USCODE-2012-title18/html/USCODE-2012-title18-partI-chap11-sec208.htm
https://www.ecfr.gov/cgi-bin/text-idx?SID=2e40ff1535d207966d877f13f554ce11&mc=true&node=pt5.3.2640&rgn=div5#se5.3.2640_1203

Direct and
Predictable
Effect

Lastly, it's important to understand that for a financial interest in a
particular matter to be disqualifying, there must be a direct and
predictable effect on your financial interests.

A particular matter will have a direct effect on a financial interest if
there is a close causal link between any decision or action to be
taken in the matter and any expected effect of the matter on the
financial interest.

However, a particular matter will not have a direct effect on a
financial interest if the link is attenuated, or is contingent upon the
occurrence of events that are speculative, or that are independent
of, and unrelated to, the matter. Furthermore, a particular matter
that has an effect on a financial interest only as a consequence of
its effects on the general economy is also not considered to have a
direct effect on a financial interest.

A particular matter will have a "predictable" effect if there is a real
(as opposed to speculative) possibility that the matter will affect a
financial interest. It is not necessary to know the magnitude of the
loss/gain and the dollar amount is immaterial.



Do
Appearances
Matter?

* They sure do! Sometimes, circumstances related to relationships

you have outside the Government might lead to questions of
whether you have an "appearance of a lack of impartiality." (Link
to 5 CFR 2635.502 for more information). In other words, ask
yourself whether a reasonable person who is familiar with the facts
would question your impartiality.

Example: An SGE working for the General Services Administration
has made an offer to purchase a restaurant owned by a local
developer. The developer has submitted an offer in response to a
GSA solicitation for lease of office space. The SGE would be correct
in concluding that a reasonable person would likely question her/his
impartiality if she/he were to participate in evaluating that
developer's or its competitor's lease proposal.

If you or your agency ethics officials determine that your
impartiality is likely to be questioned, your ethics officials must
decide whether you may participate in a particular matter. Your
agency may determine that the interest of the Government in your
participation outweighs the concern that a reasonable person may
guestion the integrity of the agency's programs and operations.


https://www.ecfr.gov/cgi-bin/text-idx?SID=586f964556e7ca7afb28547c42346a8b&mc=true&node=pt5.3.2635&rgn=div5#se5.3.2635_1502

e In this section on "Conflict of Interest,"
we learned about:

 What types of conduct are considered
conflicts of interest

e Why "appearances" matter

Summary

e Some exceptions to the ethics laws and
regulations specific to SGEs

* Now, it's on to a brief quiz on this
section...




* You are an SGE that has been asked to serve on an

Qu | / #2 . advisory panel to review proposals for a new library
: . computer search system. DEF Computer Corporation, a
CO nﬂ |Ct Of company in which you and your spouse hold stock, has

submitted a proposal.

Interest

e Do you have a conflict of interest?




Quiz 2: Answer

= YES

Let's examine why.

The award of the contract to DEF Computer Corporation
(or any other offeror) will have a direct and predictable
effect on the company in which you and your spouse
own stock. As part owners of DEF corporation, you have
a financial interest in anything that affects the company.

You can't participate "personally and substantially in this
particular matter...it's a conflict of interest. Therefore,
you may not participate on the advisory panel unless
your disqualification has been waived.

Now, let's move on to the subject of "representation."



* |t's not uncommon for an SGE to want to
represent an organization to the Government
while being employed by the Government. For
example, an SGE might want to seek a grant or
contract from the Government while being
employed as an SGE.

Re p rese ntatio N e Two conflict of interest statutes impose related

restrictions on outside activities of SGEs,
particularly activities involving the
representation of others before the
Government.

e Let's look at each of these statutes.



e 18 U.S.C. 203 prohibits Federal employees from receiving, agreeing to
receive, or soliciting compensation for representational services, rendered
either personally or by another, before any court or Federal agency or other
specified Federal entity, in connection with any particular matter in which
the United States is a party or has a direct and substantial interest. (Link to
18 U.S.C. 203 for more information)

* 18 U.S.C. 205 prohibits Federal employees from personally representing
anyone before any court or Federal agency or other specified Federal entity,

in connection with any particular matter in which the United States is a
|<ey St a t u te S party or has a direct and substantial interest. Unlike section 203, this

prohibition applies whether or not the employee receives any compensation
for her or his representational activity. Furthermore, this section also
prohibits an employee from representing anyone in the prosecution of a
claim against the United States, or from receiving any gratuity, or share or
interest in a claim, as a consideration for assistance in prosecuting the claim.
(Link to 18 U.S.C. 205 for more information)

* Violation of either of these statutes can result in criminal prosecution.


https://www.gpo.gov/fdsys/pkg/USCODE-2012-title18/html/USCODE-2012-title18-partI-chap11-sec203.htm
https://www.gpo.gov/fdsys/pkg/USCODE-2012-title18/html/USCODE-2012-title18-partI-chap11-sec205.htm

Applications
to SGEs

* Both section 203 and section 205 are limited in their application to

SGEs. One of the most significant limitations is that SGEs are
restricted only in connection with particular matters involving
specific parties. Such matters typically involve a specific proceeding
affecting the legal rights of parties, or an isolatable transaction or
related set of transactions between identified parties. This would
include such things as contracts, grants, applications, requests for
rulings, litigation or investigations.

Unlike regular employees, SGEs may represent others or receive
compensation for representational service in connection with
particular matters of general applicability, such as broadly
applicable policies, rulemaking proceedings, and legislation--which
do not involve specific parties.

Furthermore, the restrictions on SGEs are narrowly drawn to focus
only on those particular matters in which the SGE at any time
participated substantially and personally, as well as (in some cases)
those matters pending in the agency where the SGE is working.



Some
Examples for
Sections 203

and 205

Example of when the restrictions don't apply:

A toxicologist is appointed to serve as an SGE on an Environmental
Protection Agency (EPA) advisory committee to review research
conducted by grantees on water quality. The EPA is also seeking
grant applications for air quality research. The SGE has never been
involved in air quality issues for the Agency.

The SGE may apply, on behalf of his private employer, for an EPA air
quality research grant because it is a different particular matter
than any work he has done for the Government (as long as he
doesn't serve as an SGE for more than 60 days).

Example of when the restrictions do apply:

An SGE employed by the Department of Housing and Urban
Development previously reviewed a specific city's application for
Federal assistance for a renewal project. The SGE may not represent
this city with regard to matters concerning this application.



SGEs who have served the Government for more than 60
days (that is, days that you actually serve) during the
immediately preceding period of 365 consecutive days are
subject to an additional restriction.

Such SGEs are subject to the prohibitions of sections 203 and
205 in connection with any covered matter that is pending
in the department or agency of the Government in which
[the SGE] is serving. (Link to 18 U.S.C. 203(c)(2) and 18 U.S.C.
205 (c)(2) for more information).

In other words, you may represent someone before the
same agency in connection with a matter in which you
haven't been involved as a Government Employee or a
Special Government Employee, until you reach 60 days of
actual service. On the 61st day, you have to stop that
representation and you may not represent anyone back to
the agency where you work as an SGE.

Let's look at some examples...

Watch Those
Days:
60 Day Trigger


https://www.gpo.gov/fdsys/pkg/USCODE-2012-title18/html/USCODE-2012-title18-partI-chap11-sec203.htm
https://www.gpo.gov/fdsys/pkg/USCODE-2012-title18/html/USCODE-2012-title18-partI-chap11-sec205.htm

One
Additional
Walver

e SGEs also may be eligible for a special waiver that permits

certain representational activities in connection with work
under Federal grants and contracts. An agency head may
authorize an SGE to present another before the Government
"in performance of work under a grant by, or a contract with
or for the benefit of, the United States."

* The purpose of this exception is to take care of any

situations involving the national interest where an
intermittent employee's (e.g., an SGE) special knowledge or
skills may be required by her/his employer or other private
person to effect the proper performance of a Government
contract or grant but where her/his service may be
unavailable in the absence of a waiver.

e Such a waiver may be granted only by the agency head and

must be based on a written certification, published in the
Federal Register, that it is required by the national interest.
(Link to 18 U.S.C. 203(e) and 205(f) for more information)



https://www.gpo.gov/fdsys/pkg/USCODE-2009-title18/pdf/USCODE-2009-title18-partI-chap11-sec203.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title18/pdf/USCODE-2011-title18-partI-chap11-sec205.pdf

* Finally, even where the restrictions on

. representation are inapplicable, you should

O ne Fina | avoid any activity that creates an appearance of
using your position as an SGE to further private

Word on 203 interests.

e (Linkto 5 C.F.R. 2635.702 and OGE
dn d 205 Memorandum 00x01 for more information).



https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=8eb265aadd06a0e5af9cb763badfe008&mc=true&n=sp5.3.2635.g&r=SUBPART&ty=HTML#se5.3.2635_1702
https://www.oge.gov/Web/oge.nsf/0/DDABAE34F0273E5F85257E96005FBDDE/$FILE/00x1.pdf

 |n this section on "Representation,"” we
learned about:

 The key statutes on representation
e How these laws apply to SGEs

 The need to avoid even the appearance
of using your public office for private
gain.

Summary

e As you might have guessed by now, it's
time to exercise that new knowledge
with a quiz...




_ e Let's say that you work for the University of South
Woebegone and that you serve on a standing Food and

Drug Administration advisory committee. A few months
ago, you participated in review of a new drug named
methylethylhelp (MEH). This drug is manufactured solely

Qu iz #3 : by ABC Pharmaceuticals.
. e ABC Pharmaceuticals would like to hire you to represent
Re p rese ntat 10N them to highlight the effectiveness of MEH to this

committee. What do you tell the ABC Pharmaceuticals?
Can you accept the job?




DN - o o cmorsccepttne job

* |If you accepted the job, the problem is that you would
. . be representing back to the Government on the very
QU |/ # 3 . same particular matter involving specific parties that

_ you are working on. That's a violation of law (18 U.S.C.
Aﬂ swerl = N O 205 to be precise).

 Now let's investigate the area of "misuse of position".




Misuse of Position

Public service is a public trust.

These words begin the first section of the Standards of Ethical Conduct
for Employees of the Executive Branch. (Link to 5 C.F.R. 2635.101 for
more information) The Standards of Ethical Conduct also state that
"Each employee has a responsibility to the United States Government
and its citizens to place loyalty to the Constitution, laws and ethical
principles above private gain."

In order to ensure that every citizen can have complete confidence in
the integrity of the Government, it's vital that employees (including
SGEs) do not misuse their public position for private gain. In this
section, we'll examine many of the areas covered under the "Standards
of Ethical Conduct."

Let's begin...



https://www.gpo.gov/fdsys/pkg/CFR-2005-title5-vol3/xml/CFR-2005-title5-vol3-sec2635-101.xml

* Nonpublic information is any information that
you receive because of your Federal
employment that you know or reasonably
should know has not been made available to

Use Of the general public. | | | |
. e You may not engage in a financial transaction
N on p U bl |C using nonpublic information or allow the
: improper use of nonpublic information to
Information further your own private interest or that of

another, whether through advice or
recommendation or knowing unauthorized
disclosure.




Endorsements

e Generally, you cannot use or permit use of your

Government position, title, or any authority
associated with your public office in a manner that
could reasonably be construed to imply that
Government sanctions or endorses a fundraising or
other activity of a private organization or cause, no
matter how worthy.

For example: You are speaking at a convention on
the subject of the use of a new product to reduce
the influence of extraterrestrials upon Earth's
environment. You introduce yourself as a member of
an advisory committee for a Government agency
deliberating on the utility of this very same product.
Your speech might be construed an official
endorsement of this product.
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* Employees have a duty to protect and conserve Government

property and must not use such property, or allow its use, for
other than authorized purposes.

Here are some definitions that you might find helpful:

Government Property: Includes any form of real or personal
property in which the Government has an ownership,
leasehold, or other property interest as well as a right or other
intangible interest that is purchased with Government funds,
including the services of contractor personnel. The term
includes office supplies, telephone and other
telecommunications equipment and services, the Government
mails, automated data processing capabilities, printing and
reproduction facilities, Government records, and Government
vehicles.

Authorized Purposes: Are those purposes for which the
Government property is made available to members of the
public or those purposes authorized in accordance with law or
regulation.

e (Link to 5 C.F.R. 2635.704 for more information )



https://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=06f812f26e7ed9f364bb87944757b912&rgn=div5&view=text&node=5:3.0.10.10.9&idno=5#se5.3.2635_1704

* |t goes without saying that all of us who are
Government employees are paid for an honest

Use of Official day's work and an honest effort to perform our
- official duties. (Link to 5 C.F.R. 2635.705 for

Ime more information).



https://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=06f812f26e7ed9f364bb87944757b912&rgn=div5&view=text&node=5:3.0.10.10.9&idno=5#se5.3.2635_1705
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as Part of
Your
Official

Duties

You might be prohibited from receiving outside compensation for teaching, speaking,
or writing when the activity relates to your official duties. The teaching, speaking, or
writing is related to your official duties if:

The activity is undertaken as part of your official duties

The circumstances indicate that the invitation to engage in the activity was extended
to you primarily because of your official position rather than your expertise on a
particular subject matter

the invitation to engage in the activity or the offer of compensation for the activity
was extended to you (directly or indirectly) by a person who has interests that may
be affected substantially by performance or nonperformance of your duties

The information conveyed through the activity draws substantially on ideas or
official data that are nonpublic information

During a 1-year period of your current appointment

e if you serve for more than 60 days and the subject of the activity deals in
significant part with any matter to which you are presently assigned or were
assigned during the previous 1-year period, or

e if you serve 60 days or less and the subject deals in significant part with a
particular matter involving specific parties in which you participated or are
participating personally and substantially.

Check with your ethics officials for more details. (Link to 5 C.F.R. 2635.807 more
information).



https://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=06f812f26e7ed9f364bb87944757b912&rgn=div5&view=text&node=5:3.0.10.10.9&idno=5#se5.3.2635_1807

The Bottom
Line

As was stated earlier in this section, public
service is a public trust.

e SGEs are typically recruited for temporary
service to the Government because they
provide outside expertise or perspectives that
might be unavailable among an agency's regular
employees.

e Although SGEs are temporary Government
employees, they are an essential part of how
Government conducts its business. SGEs are
Government employees and must not put their
private interests above the interests of the
American public.



Summary

In this section on "misuse of position,"
you learned about:

 Misuse of nonpublic information

* Endorsements

Misuse of Government property
e Teaching, speaking and writing

* Now let's see how well you can apply
these concepts...with another quiz.



Quiz #4: Misuse
of Position

You are an ethics official in an agency that employs an SGE
to work on various telecommunications regulations.

As part of her private consulting business, she is planning
to meet with a telecommunications firm where she will
discuss the details of certain regulations that she is
drafting. The firm wants her to help it figure out the most
economical way to comply with the new requirements.

e What's your reaction to this?



_ You're concerned and believe that she might be using her

public office for private gain.

e |t doesn't matter whether she can help this firm comply
with the new regulations or not.

QU | Z #4 e What's important here is that she is going to use her
public position (as an SGE) for private gain by using
A NSWer inside information to help the firm.

* Now, let's examine a few other laws and regulations...




Other Laws and Regulations

There are a number of other ethics laws and regulations that apply to SGEs. In
this section, we'll cover some that are of most interest.

e Let's start with the "Emoluments Clause" of the United States Constitution.

e As an SGE, you may be subject to the Emoluments Clause of the United States
Constitution. The Emoluments Clause prohibits persons who hold offices of
profit or trust in the U.S. Government from having any position in or receiving
any payment from a foreign government. This may include foreign universities
and entities partially owned or controlled by a foreign government.

 Whether you are subject to the Emoluments Clause may depend on the nature
of your duties. So, check with your ethics officials before accepting a position or
payment from a foreign government or entity. In addition to the above, you are
subject to the Foreign Gifts and Decorations Act and the Foreign Agent
Prohibition.




P 'O h | b |t|Q N oOnN e SGEs may not serve in their individual capacity

. on advisory committees, boards, and
SG ES Se 'VID g commissions if they are federally registered
. lobbyists. This ban does not apply if they are
W h e specifically appointed to represent the interests
F d of a nongovernmental entity, a recognizable
ederd V group of persons or nongovernmental entities
' (an industry sector, labor unions, environmental
Reg ISte red groups, etc.), or state or local governments.

Lobbyists



Gifts

 What about gifts? SGEs, like all employees, are subject to 5 C.F.R.

2635.202(a), which prohibits the acceptance of gifts from a
“prohibited source” and gifts given because of an employee’s
official position.

The definition of “prohibited source” includes any person seeking
official action from the employee’s agency, doing or seeking to do
business with the employee’s agency, conducting activities
regulated by the employee’s agency, or having interests that may
be substantially affected by the employee’s official duties; the
definition also includes organizations the majority of whose
members fall within any of these categories. (Link to 5 C.F.R.
2635.203(d) for more information)

SGEs pose unique issues, because many SGEs are employed by, or
have substantial professional and business relationships with,
such prohibited sources. However, SGEs (and other Government
employees) may accept various benefits resulting from outside
business or employment activities, where it is clear that such
benefits are not offered or enhanced because of the employee’s
official position. For example, you may attend a holiday party
held by your employer or use their transportation, if provided.
This exception continues to be of particular importance to SGEs.
(Link to 5 C.F.R. 2635.204(e)(2) for more information)



https://www.ecfr.gov/cgi-bin/text-idx?SID=15f72e4d810efa219bcaba2ac04325d2&node=5:3.0.10.10.9.2.50.3&rgn=div8
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=8b6d0be635a9b099f61cf0fb77f0ddc1&r=SECTION&n=5y3.0.10.10.9.2.50.4

 Needless to add, SGEs (like all Government
employees) also are subject to the criminal
bribery and illegal gratuity statute, which
prohibits, under certain circumstances, the
receipt of anything of value in connection with

Bri bery official acts.

e This is a criminal statute.

e (Link to 18 U.S.C. 201(b), (c) for more
information)



https://www.gpo.gov/fdsys/pkg/USCODE-2011-title18/pdf/USCODE-2011-title18-partI-chap11-sec201.pdf

(_#. The Hatch Act

The Hatch Act restricts certain political activities of Government employees, including SGEs when engaged in Government
business). (Link to 5 C.F.R. 734 for more information)

In 1993, Congress passed legislation that substantially amended the Hatch Act, allowing most Federal and D.C. employees
to engage in many types of political activity. However, certain restrictions on political activity still remain. For example, you
may not use official authority to:

Interfere with an election
Solicit or discourage political activity of anyone with business before their agency

Solicit or receive political contributions (may be done in certain limited situations by Federal labor or other employee
organizations)

Be a candidate for public office in partisan elections

Engage in political activity while on duty, in a Government office, wearing an official uniform, using a Government vehicle
or wear partisan political buttons on duty

The U.S. Office of Special Counsel promotes compliance by Government employees with legal restrictions on political
activity by providing advisory opinions on, and enforcing, the Hatch Act. Link to the Office of Special Counsel web site for
more information



https://www.ecfr.gov/cgi-bin/text-idx?SID=d820b8081cb87799a1e65c7f31f51b6b&mc=true&node=pt5.2.734&rgn=div5
https://osc.gov/Pages/HatchAct.aspx

All employees, including SGEs, are subject to certain
restrictions on personal fundraising for nonprofit
organizations. These include restrictions on the use of
official title, position and authority, and the
solicitation of subordinates. (Link to 5 C.F.R.
2635.808(c) for more information).

e Additionally, employees may not personally solicit
funds or other support from a person known by the

F un d ralSIin g employee to be a “prohibited source.”

e With respect to SGEs, however, this restriction is
limited to a narrower subset of the definition of
prohibited source. SGEs are prohibited only from
personally soliciting persons whose interests may
be affected substantially by the performance or
nonperformance of the SGE’s official duties.



https://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=06f812f26e7ed9f364bb87944757b912&rgn=div5&view=text&node=5:3.0.10.10.9&idno=5#se5.3.2635_1808

Expert
Testimony

A Government employee may not (other than on behalf of the United States)
serve as an expert witness, with or without compensation, in any proceeding
before a court or agency of the United States in which the United States is a
party or has a direct and substantial interest unless authorized to do so. (Link
to 5 CFR 2635.805 for more information)

However, this prohibition applies to SGEs only if they have participated as
Government employees in the particular proceeding or in the particular
matter that is the subject of the proceeding. This prohibition is in place
during the entire time of their appointment (not just when they are working
as SGEs).

A more restrictive standard applies to a smaller class of SGEs who:
Are appointed by the President or
Serve on a commission established by statute or

Have served or are expected to serve more than 60 days in a period of 365
consecutive days

For these SGEs, the restriction applies to any proceeding in which the SGE's
own agency is a party or has a direct and substantial interest.


https://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=06f812f26e7ed9f364bb87944757b912&rgn=div5&view=text&node=5:3.0.10.10.9&idno=5#se5.3.2635_1805

In this section on "Other Laws/Regulations," you
learned about:

 Emoluments
e Foreign Gifts and Decorations Act
e Federally Registered Lobbyist Ban
e Foreign Agent Prohibition
S o Gifts
umma ry * Bribery
e The Hatch Act
e Fundraising
* Expert Testimony

By now, you can expect that we'll test all that new
knowledge that you've gained with...another quiz!




Quiz #5: Other

Laws and
Regulations

Let's assume that you are an SGE currently appointed to
assist an agency in drafting regulations on a particular
matter concerning tax regulations for certain
organizations. One day you get a call from one of the
organizations that will be impacted by these regulations.
They ask whether you would be willing to appear as an
expert witness on its behalf concerning a different
particular matter than what you are currently doing as an
SGE. One more thing: the United States is one of the
parties in the case, but your agency isn’t.

So, what are you going to do? Are you going to:

A. Accept the invitation to appear as an expert witness

B. Reject the invitation to appear as an expert witness



Quiz #5:
Answer = A

Well, that's actually an acceptable answer. Here's why:

As an SGE, the restrictions on appearing as an expert witness in a
matter where the United States is a party are substantially
narrowed. You are only prohibited from appearing as an expert
witness where you actually participated in the same proceeding
or particular matter that is subject of the proceeding. Since the
subject matter of the proceeding and your work as an SGE are
different, the prohibition doesn't apply to you (unless you fall
under one of the categories that are subject to heightened
restriction).

But, can you still serve as an SGE on the committee? If you appear
as an expert witness for this organization, it's possible that
guestions might be raised concerning your impartiality with your
current SGE work. (Remember the discussion on "appearance of a
lack of impartiality" a few sections ago?)

So, while it's permissible to accept the invitation, you should check
with your ethics officials to make them aware of what you are
planning to do



Well, that's actually an acceptable answer. Here's why:

* As an SGE, the restrictions on appearing as an expert witness in a
matter where the United States is a party are substantially narrowed.
You are only prohibited from appearing as an expert witness where
you actually participated in the same proceeding or particular matter
that is subject of the proceeding. Since the subject matter of the
proceeding and your work as an SGE are different, the prohibition
doesn't apply to you (unless you fall under one of the categories that
are subject to heightened restriction) .

. * But, can you still serve as an SGE on the committee? If you appear as
Qu |/ #5 an expert witness for this organization, it's possible that questions

might be raised concerning your impartiality with your current SGE

A n S\Ne r — B work. (Remember the discussion on "appearance of a lack of

impartiality" a few sections ago?)

e So, if you decided to accept the invitation after all, you should check
with your ethics officials to make them aware of what you are planning
to do.

Now that we've examined many of the ethics laws and regulations that
apply to you while you work as an SGE, let's examine what happens after
you leave Government service...



X After You Leave

Now that you are familiar with the ethics regulations while you are an SGE, you should also know that there may be
restrictions on your employment AFTER you leave Government service.

(Quick note for filers of the OGE-278e public financial disclosure form: You may not directly negotiate or have any
agreement of future employment unless, within three business days after commencement of such negotiation or
agreement, you file a notification statement with your Agency's ethics office. See OGE's Legal Advisory LA-12-01 for
more information.)

The criminal post-employment statute (Link to 18 U.S.C. 207), imposes a number of different restrictions on the activities
of former Government employees. Several of these restrictions provide no special treatment for SGEs. The provisions of
section 207 that apply in the same way to both SGEs and regular employees include a:

Lifetime prohibition on representing another person or organization back to the Government in connection with the
same particular Government matter involving specific parties in which the former employee participated personally and
substantially

Two-year prohibition on representing another person or organization back to the Government in connection with the
same particular Government matter involving specific parties that was pending under the employee’s official
responsibility during the last year of Government employment

One-year prohibition on representing, aiding, or advising others about certain ongoing trade or treaty negotiations on
the basis of certain nonpublic information.


https://www2.oge.gov/Web/OGE.nsf/All%20Documents/9ACFEF2B2C153CD485257E96005FBEEC/$FILE/LA-12-01.pdf?open
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title18-section207&num=0&edition=prelim

One-Year
Cooling Off
Period for
Senior
Employees

Other parts of section 207 do contain special provisions for SGEs. The most
significant provision is found in section 207(c), the so-called “one year
cooling off period” for former “senior employees.” Section 207(c)
prohibits former senior employees from representing anyone before their
former agency or department for one year after terminating their senior
position, in connection with any matter.

* This restriction generally applies to positions:
e For which the rate of pay is fixed according to the Executive Schedule;

* For which the rate of basic pay is equal to or greater than 86.5% of pay
for Level Il of the Executive Schedule;

e Appointed by the President under 3 U.S.C. § 105(a)(2)(B) or by the Vice
President under 3 U.S.C. 106(a)(1)(B); and

e Held by an active duty commissioned officer of the uniformed services
serving at pay grade or rank 0-7 or above.

However, with respect to SGEs, the application of section 207(c) is limited,
based on the number of days the individual served during the last year in a
senior position. Specifically, the one year cooling off period applies only to
former SGEs who served 60 days or more during the one-year period
described above before terminating their services as a senior employee.
(Link to 18 U.S.C. 207)



http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title18-section207&num=0&edition=prelim

One-Yea
Prohibition fo
Very Senio

.
.

.

Employees

e Additionally, 18 U.S.C. 207(d) imposes a one-
year prohibition on “very senior employees”
against representing others before their
former agency or before any official appointed
to an Executive Schedule position.

e On its face, section 207(d) makes no special
provision for SGEs; however, it is unclear
whether an SGE would ever occupy a position
that falls within the “very senior” category, as
described in the statute. (Link to 18 U.S.C.
207(d)(1) for more information).



http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title18-section207&num=0&edition=prelim

POSt_ e There is also a section which generally imposes

a one-year prohibition on representing, aiding,
em p | Oym ent or advising certain covered foreign entities in
' C I connection with any official decision of an
Wlth . (.)re | g 1 officer or employee of the United States.
E NUITIES fO I * However, for SGEs, this section is limited to
Se . .O ran d certain senior and very senior employees.
_ e As always, check with your ethics officials if you
\/e ry Sen |Or have questions.

Employees



Procuremen

=

Integrity Ac

e Former (and current) SGEs are subject to the
provisions of the Procurement Integrity Act
Procurement Integrity Act to the same extent as
all Federal employees.

e So, if you were involved in a Government
procurement as an SGE, you should get advice
from your ethics officials about how the
Procurement Integrity Act applies to you.


https://www.gpo.gov/fdsys/pkg/USCODE-2011-title41/html/USCODE-2011-title41-subtitleI-divsnB-chap21.htm

Another
Exception

SGEs, like all employees, may be eligible for
another exception under 18 U.S.C. 207(j).

* This section states that the restrictions don't
apply to acts done in carrying out official duties
on behalf of the United States or the District of
Columbia or as an elected official of a State or
local government.

e This section also includes a number of other
exceptions as well. (Link to 18 U.S.C. 207 for
more information)

Let's try to sum all this up...


http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title18-section207&num=0&edition=prelim

Summary

In this section on "After You Leave," we learned
about:

* One-year, two-year and lifetime prohibitions

e One-year cooling off period for certain senior
and very senior employees

e Post-Government employment with foreign
entities

* Procurement Integrity Act restrictions

* The regulations concerning "post-Government
employment" can be quite complex, as you can
see. As always, ask your ethics officials if you
have questions.

Now, let's move on to the final quiz of this
course...



_ e You are an SGE who just finished participating in an
Environmental Protection Agency (EPA) advisory
committee to approve the use of a new pesticide called

Phytoassist, a chemical solely manufactured by
Phytoassist Corporation.

QU iZ #6 ' Afte I e Now that the advisory committee work is over,
Phytoassist Corporation would like you to represent
You Leave them back to EPA to challenge the findings of the

committee that you worked on.

* May you represent Phytoassist Corp. back to EPA?




Quiz #6:
Answer = NO

No, you can't represent Phytoassist Corporation back to
EPA on this particular matter. EVER!

The bottom line is that you have a lifetime prohibition on
representing others in connection with the same particular
matter involving specific parties in which you participated

personally and substantially. There's NO exception for
SGEs.

Now, let's move on to the final section of this course,
"Where to Get Help."



Where to Get
Help

Congratulations...you're now at the final section of this
course.

We've examined many areas concerning ethics for SGEs
and how SGEs are Government employees upholding a
public trust.

Many of the ethics laws and regulations are
straightforward and others can be complex. That's why
it's important for you to contact your Agency Ethics
Advisors if you have any questions or concerns.

There are also other references that you might find
helpful...


https://www.ethics.usda.gov/advisor.htm

E Some Useful References

Here are some references you might find useful:

e Standards of Ethical Conduct for Employees of the Executive Branch: This covers the standards of ethical conduct for
Government employees (which cover, with exceptions, SGEs.

e To Serve with Honor: A guide on the ethics rules that apply to advisory committee members serving as Special
Government Employees.

* Supplemental Standards of Ethical Conduct for USDA Employees

o Office of Government Ethics Web Site

Remember, your agency might have additional information specifically for SGEs. So, always remember to check with your
ethics officials for the latest information.



https://www.gpo.gov/fdsys/granule/CFR-2011-title5-vol3/CFR-2011-title5-vol3-part2635
https://www2.oge.gov/web/oge.nsf/All%20Documents/7FB810D106E32FC985257F6B00528843/$FILE/bkServeHonor.pdf?open
https://www.gpo.gov/fdsys/pkg/CFR-2008-title5-vol3/pdf/CFR-2008-title5-vol3-part8301.pdf
https://www2.oge.gov/
https://www.ethics.usda.gov/docs/Special-Govt-Employees1.pdf
https://www.ethics.usda.gov/advisor.htm

[=3] Certification

You've now come to the end of this course.

For REE agency SGEs (ARS Collaborators or NIFA Panel Managers) to receive credit for
completion of this course, please visit https://www.surveymonkey.com/r/P9PPMLK If you

would like a paper copy of the certificate, please print before clicking on the “Done”
button.

If you are an SGE with another USDA agency, please contact your agency ethics advisor to
let them know you have completed this training module:

https://www.ethics.usda.gov/advisor.htm

Thank you for your time in completing this important requirement.


https://www.surveymonkey.com/r/P9PPMLK
https://www.ethics.usda.gov/advisor.htm
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